been extended to situations in which the state seeks to bring to trial defendants who do not wish to submit to drug treatment. ' By analyzing the question of forced administration of antipsychotic drugs simply as a question of fitness, most courts ignore the effect of the drugs on the defendant's ability to function as a defendant. Defendants may object to going to trial under the influence of antipsychotic drugs because the drugs affect mood and emotion as well as rational thought," often producing a trusting and apathetic attitude that undercuts an effective defense. In addition, the defendant's demeanor in court may also work against him by misleading the jury about his probable mental state at the time of the crime or by prejudicing the jury against him.
This comment will show that, although the state has a strong interest in bringing criminal defendants to trial, it should not be permitted to compel defendants to go to trial by subjecting them to medication that weakens their ability to assume the role of a criminal defendant. 9 A narrow focus on fitness obscures proper consideration of the complete range of protections to which a criminal defendant is entitled. It is not enough to note that the state has, by forced administration of antipsychotic drugs, "given" the defendant cognition; it is also necessary to examine whether the state has by these same means "taken away" important qualities of a See Senate Hearings, supra note 3, at 571-73 (describing adverse side effects); see also infra notes 59-77 and accompanying text.
9 This issue was recently briefed for the Supreme Court in Ake v. Oklahoma, 105 S. Ct. 1087 (1985) . See Brief for Petitioner, Ake v. Oklahoma (available Apr. 1, 1985, on LEXIS, Genfed library, Briefs file). Ake had been found fit to stand trial after having been treated with Thorazine. In his brief to the Supreme Court, Ake called into question the fitness ruling; he argued that the drug had rendered him unable and unwilling to assist his counsel and had altered his demeanor so as to prejudice him in the eyes of the jury. The brief stressed his "subjective feeling of isolation and uninvolvement" and "zombie-like appearance." Id. Because the Court reversed Ake's conviction on other grounds, it did not reach the issue of forced administration of antipsychotic drugs. See Ake v. Oklahoma, 105 S. Ct. 1087, 1092 n. 2 (1985) . This comment argues that the focus of concern in this situation should not be the technical fitness requirement but rather the constitutional guarantees of confrontation and presence at trial. See infra notes 48-96 and accompanying text. mood, emotion, or affect, with the result that the defendant loses his ability to participate fully in the trial through the exercise of his procedural rights of confrontation and presence. This second inquiry is necessary to limit the state's coercive power over criminal defendants so that these procedural rights are not vitiated by the forced administration of antipsychotic drugs. 10 The first part of the comment examines the ways in which the courts have thus far handled the problem of forced administration of antipsychotic drugs to unfit defendants and concludes that these approaches have been too abstractly categorical and have failed to A few courts have also found a substantive constitutional right to refuse treatment. In view of the direct and side effects of antipsychotic drugs, they have found a variety of interests that forced treatment may invade. See, e.g., Bee v. Greaves This comment neither asserts that there is an absolute right to refuse antipsychoticdrug treatment nor examines the procedural requirements for forced administration of antipsychotic drugs; it instead examines the consequences of such treatment for a criminal defense.
address adequately the functional concerns presented by the confrontation and due process clauses. The second part of the comment discusses the impact of antipsychotic drugs on the interests protected by these constitutional provisions. Finally, the comment proposes a new framework for resolving the problems raised by the interplay between the fitness standard and the use of antipsychotic drugs that may improve cognition while disabling the defendant in other constitutionally significant ways.
I. ANTIPSYCHOTIC DRUGS IN CRIMINAL TRIALS: THE CASE LAW
Although there is sporadic evidence at common law of attempts by prison apothecaries to administer folk remedies intended to cure the insanity of defendants found unfit to stand trial," the modern American case law concerning the use of antipsychotic drugs to make a criminal defendant fit begins with State v. Hampton. 1 2 In Hampton, an unfit defendant persuaded the court to permit her to be tried while taking Thorazine for her psychotic condition. A state sanity commission had found that Hampton, while under treatment, had a present capacity to understand the nature of the proceedings and assist in her defense, and the court held that the fact that this capacity was produced by antipsychotic medication was of "no legal consequence." 13 Thus, Hampton established the proposition that the state had no interest in preventing the trial of a defendant who could, by taking drugs, meet the fitness test: the court "[would] not look beyond existing competency and erase improvement produced by medical science. "14
The logical connection between the Hampton holding and the conclusion that the state may compel unfit defendants to take antipsychotic drugs is not obvious. Hampton only affirmed that the fitness standard is a test of current ability to function 15 and held that the fact that Hampton was "only 'synthetically sane' ,,16 constituted no fraud upon the court. From the fact that the state has no interest in preventing treatment, it does not follow that the state may compel treatment; yet the majority of courts that have 17 In doing so, they have lost sight of Hampton's emphasis on functioning and have instead relied upon categorical notions of mental disease and drug action.
In State v. Hayes,' 8 for .example, the court held that antipsychotic drugs did not affect the "process or content" of the defendant's thoughts, but rather "allow[ed] the cognitive part of the defendant's brain, which ha[d] been altered by the mental disease, to come back into play."' 9 Other courts have found that antipsychotic drugs affect only the "emotional" and not the "cognitive" processes 20 and that the drugs allow "'the mind to operate as it might were there not some organic or other type of illness affecting the mind.' ,,21 Thus, psychoses are located in the "emotional" part of the brain, and the "cognitive" function-by inference, the "true mind"-is held to be untouched by the disorder.
For these courts, mental activity involves at least two discrete functions-logical cognition and emotion-and any effect that antipsychotic drugs might have on the latter is all to the benefit of a criminal defendant. 23 The courts suggest that if antipsychotic drugs were shown to affect cognition, their use would be impermissible.
2 4 As long as their function seems to be only to suppress emotion, however, the law's revulsion against state control over men's minds 2 5 is not invoked, since "emotion" is not a part of the pro- 
1985]
tected "mind."
Thus, the courts have posed the constitutional issue as one of mind control by the government, and they have defined the action of antipsychotic drugs in such a way that the conclusion must be that the mind is not controlled. But either the mind is, as Professor Laurence Tribe suggests, "continuous and inchoate, 2 6 or it consists of the cognitive function alone, upon which emotion is, during psychosis, an unwelcome burden. When the question is framed as a choice between considering the mind as an integrated whole from which no mental function is separable or, on the contrary, as an entity that can be broken down into such compartments as cognition, memory, and emotion, 2 7 most courts have chosen the latter view. This has made it difficult to define the nature of the defendant's rights and to identify their legal or constitutional source. Nevertheless, at least two distinct approaches have emerged from the cases.
The most common view is that a criminal defendant's right to be free from state interference with his mental processes during trial is a narrow one 28 and is only violated if the state-administered medication has a detrimental effect on the defendant's cognitive processes. The drugs must diminish the defendant's comprehension, 29 [52:773 drug-induced alterations of the defendant's mood or emotions are not considered. 3 Courts adopting this view assume that the fitness standard covers all of the mental activity with which the Constitution is concerned under a due process analysis. Since the fitness standard is limited to cognition, they therefore hold that forced administration of drugs will violate the defendant's constitutional rights only if it interferes with cognitive funtioning. 3 4 Once fitness is achieved, due process has been satisfied. At least one court, however, has defined the unfit defendant's right more broadly. In State v. Maryott, 3 6 the Court of Appeals of Washington held that the defendant's right to "exclusive control of his mental processes at the time of trial 3 7 was violated because he was given medication that rendered him unnaturally "dull and listless" and "not. . . like himself" and "suspicious and uncommunicative [so that he] refused to assist in his defense." 38 The court asserted that "the ability of a man on trial to freely use his mental faculties" is a fundamental due process right. 3 9 The protection thus afforded the "mind" in Maryott was more extensive than the protection afforded by other courts because it included the whole range of the defendant's mental activity rather than being limited solely to cognition. The approaches taken by the courts so far have been unsatisfactory. Their emphasis on "mind control" is fatally subject to definitional quibbles, so that the result a court reaches depends on what it defines the mind to include. The functional approach of Hampton has been ignored and with it the fact that the Constitution-in particular, the sixth amendment-affords criminal defendants rights that directly concern the functioning of a criminal trial. 40 The issue of forced treatment of persons unfit to stand trial Because the rights are basic to our adversary system of criminal justice, they are part of the 'due process of law' that is guaranteed by the Fourteenth Amendment to defendants in the criminal courts of the States."). must be analyzed in terms of those sixth amendment rights, 4 which are meant to assure a fair and error-free trial.
II. THE TRIAL PROCESS AND ANTIPSYCHOTIC DRUGS
Due process prohibits the trial of a defendant who is not fit. 42 The legal standard for fitness is a test of cognitive rationality, 43 and, outside the context of forced drug administration, this test is a reasonable measure of procedural fairness. The use of antipsychotic drugs to produce fitness, however, raises other constitutional problems that are not adequately addressed merely by safeguarding a defendant's cognitive rationality. A drug that improves the cognition of an unfit defendant while vitiating other aspects of his mental state may make him less able to assume the role of a defendant than he was before treatment. Because the fitness test is not concerned with other mental processes that are important to the ability of an accused to defend himself, it is an inadequate criterion by which to measure a forcibly medicated defendant's ability to participate in his trial.
Although formulations of the fitness test differ, two elements predominate in most jurisdictions: (1) the present capacity to understand the nature of the proceedings, and (2) the capacity to assist defense counsel. 44 While these elements hardly form a precise "' One court has taken a quite different approach by holding that an unfit pretrial detainee had a first amendment right to refuse treatment with antipsychotic drugs. Bee v. Greaves, 744 F.2d 1387, 1393-94 (10th Cir. 1984), cert. denied, 105 S. Ct. 1187 (1985) . Arguing that the first amendment protection of communication of ideas "implies protection of the capacity to produce ideas," the court held that forced administration of antipsychotic drugs interfered with the detainee's right to think and communicate free of restraints. 744 F.2d at 1394. In dictum, the court indicated that its analysis would apply in the trial context as well: "[A]lthough the state undoubtedly has an interest in bringing to trial those accused of a crime, we question whether this interest could ever be deemed sufficiently compelling to outweigh a criminal defendant's interest in not being forcibly medicated with antipsychotic drugs." Id. at 1395. The difficulty with Bee's first amendment analysis, however, is that it would apply equally to civilly committed mental patients, in conflict with the approaches taken by other circuits in such cases, where an absolute right to refuse drug treatment has been rejected in favor of a high degree of procedural due process protection prior to treatment. See supra note 10. Although the confrontation and due process interests of a criminal defendant differ significantly from those of a civilly committed patient, it is difficult to see why the first amendment interests should differ. standard, it can be stated generally that fitness requires only a current capacity to comprehend and assist, not a lively intelligence or an accurate memory of events. 45 A previously unfit defendant who has been treated with antipsychotic drugs will usually meet the constitutional fitness requirement. 46 This is not because the drugs are necessarily of net benefit to him in making his defense, but rather because fitness is a minimum cognitive standard that does not take account of the full range of his mental activity. But the fitness test, as formulated by the Supreme Court, 47 does not imply that cognitive fitness is necessarily to be pursued through means that alter or weaken other processes in the mental spectrum, processes that may be important to the ability of the accused to defend himself.
The coercive use of antipsychotic drugs to enable an unfit de- amnesia as a basis for incompetence; statutory test is whether defendant, "with a modicum of intelligence," can assist counsel); Note, supra note 15, at 459 ("The standard of rational understanding emphasized in Dusky must be taken to mean no more than that the defendant be able to confer coherently with counsel and have some appreciation of the significance of the proceeding and his involvement in it.").
4" Courts turn regularly to psychiatric experts for recommendations about fitness. See
HENRY STEADMAN, BEATING A RAP?: DEFENDANTS FOUND INCOMPETENT TO STAND TRIAL 54
(1979) (asserting that judges "very rarely disagree" with psychiatric opinions). Psychiatrists tend to define fitness, however, "'in terms of traditional diagnostic symptomology rather than the defendant's capacity for courtroom functioning, equating incompetence with the presence of psychosis.'" Mickenberg, 
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fendant to meet the fitness standard raises two sorts of questions. First, drugs that affect the emotions may inhibit the defendant's ability to function properly as a defendant. Although a defendant may have the capacity to understand the proceedings and assist his counsel, other effects of the drugs (e.g., diminished anxiety, unnatural apathy, and an increased level of trust of adversaries) may diminish his motivation to advise his lawyer about the cross-examination of witnesses. Second, the defendant whose personality and behavior during trial are altered by drug treatment is exposed to a high possibility of unwarranted prejudice in the eyes of the trier of fact. Even if it is not certain that there will be actual prejudice to the defendant's ability to make his case, coercion is fundamentally unfair where there is a reasonable possibility of prejudice.
A. The Confrontation Clause
The sixth amendment's guarantee of a defendant's right "to be confronted with the witnesses against him" 4 8 has been construed to secure his right to be present at those stages of his trial "where fundamental fairness might be thwarted by his absence."
The principal value served by the defendant's presence is his ability to give advice and suggestions to his counsel during the course of the trial 50 and to be sure that his attorney "presents a vigorous Allen, 397 U.S. 337, 344 (1970) (noting that "one of the defendant's primary advantages of being present at the trial" is "his ability to communicate with his counsel" and holding that binding and gagging a criminal defendant at trial is not the fairest way to deal with a disruptive criminal defendant except in "some circumstances which we need not attempt to foresee"); Snyder v. Massachusetts, 291 U.S. 97, 114 (1934) ("A defendant in a criminal case must be present at a trial when evidence is offered, for the opportunity must be his to advise with his counsel ... and cross-examine his accusers.") (citations omitted).
The Court in Snyder distinguished the privilege of presence, as found in the sixth amendment, from the privilege of confrontation, acknowledging the exceptions that have been made to the latter under established hearsay rules. 291 U.S. at 107. The Court made it clear that the privilege of presence is personal to the defendant and is not discharged by the ability of the defendant's counsel to participate: "[D]efense may be made easier if the accused is permitted to be present. . . to give advice or suggestion or even to supersede his lawyers altogether and conduct the trial himself." Id. at 106.
The Court continues to rely on this formulation of the presence standard. In Faretta v.
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defense."'" Although cross-examination is normally conducted by counsel, the defendant's recollections and suggestions during the trial serve to aid counsel in carrying out that task. The importance of the defendant's ability to participate actively in the conduct of his trial, free from state interference, is illustrated in cases addressing the effective assistance of counsel. In Geders v. United States, 52 for example, the trial judge had ordered the defendant not to speak to his attorney during an overnight recess taken while the defendant was being cross-examined. The Supreme Court held that any "coaching" of the witness could be exposed by the prosecutor during cross-examination, and that even if cross-examination was not wholly efficacious, the defendant's right to consult with his attorney about trial strategy must, under the sixth amendment, prevail over the government's concern about coaching. 53 In Ferguson v. Georgia, 54 the Court struck down a state law prohibiting defendants from testifying under oath and allowing them only to make a statement to the jury without guiding questions from counsel. 5 5 The Court recognized that, under the pressures of a trial, a defendant might be unable to give a proper and complete statement without counsel's direction.
5 6 Moreover, in Faretta v. California, 57 the Court held that the defendant's sixth amendment interest in participating in the conduct of his trial was so important that it could override the state's interest in requiring that the defendant be represented by an attorney. 58 The importance of the defendant's right to be present and participate in the conduct of his trial requires that the right be assured not only in form, but in effect as well. To be effectively present, a defendant must be alert, concerned, and ready to assist his counsel, not only when counsel asks for assistance, but whenever the defendant, of his own accord, sees the need to intervene. Thus, he must have not only the cognitive capacity to assist his California, 422 U.S. 806, 816 (1975) , the Court found a criminal defendant's right to represent himself to be implicit in the structure of the Sixth Amendment; it relied in part on the rationale of Snyder in finding that the presence standard supported the right to selfrepresentation.
51 counsel-to understand the proceedings and to respond meaningfully to questions-but also the desire and initiative to do so. A defendant who is apathetic and distracted, whose defensive instincts are not keen, and who unquestioningly accepts the statements of the prosecution and the witnesses against him will not be able to exercise his right of presence and cross-examination in an effective manner. Antipsychotic drugs produce precisely these sorts of attitudes as a concomitant of their beneficial effect on cognition." Two common syndromes associated with antipsychotic drugs are akinesia and akathisia, which are characterized, respectively, by apathy and distraction.
Akinesia is "a behavioral state of diminished spontaneity characterized by few gestures, unspontaneous speech, and particularly, apathy and indifference toward initiating usual activities." 60 There is "an attenuation of impulsivity, initiative, and motor activity."'" The patient may be "apathetic, lacking in spontaneity, relatively unable to participate in social activities, lifeless, zombie-like, or drowsy" as a result.
6 2 The government psychiatrist at the trial phase of Dusky v. United States, 6 3 for example, testified that Thorazine would make his patient "less agitated, less concerned. It might be he was so unconcerned he didn't particularly care what he did. while perhaps beneficial from a psychiatric point of view, s are a definite liability to an effective criminal defense. An apathetic defendant who is disinclined to speak up during the give-and-take of cross examination cannot be of much help in his own cause, especially if he does not even recognize his own disinclination. Akathisia is characterized by "involuntary motor restlessness, constant pacing, an inability to sit still, often accompanied by fidgeting, chewing and lip movements, and finger and leg movements. '69 While akathisia is often misdiagnosed as a symptom of anxiety, 70 it is in fact caused by the medication. The restlessness, inability to sleep, and urge to pace caused by the medication, result in "states of frank agitation." ' 71 Because the anxiety induced by this restlessness is easily mistaken for underlying psychotic anxiety, it is frequently mistreated by increasing the dosage of the antipsychotic medication.
'4 Quoted in COMMITTEE ON PSYCHIATRY AND LAW, GROUP FOR THE ADVANCEMENT OF PSYCHIATRY, MISUSE OF PSYCHIATRY IN THE CRIMINAL COURTS: COMPETENCY TO STAND TRIAL

(1975) [hereinafter cited as MISUSE OF PSYCHIATRY]; see also
7 2 Akathisia may be treated with an- ) ("the drugs really treat the condition in such a way that the devil still speaks to our patients, but they do not care much about it").
69 PSYCHIATRIC DISORDERS, supra note 60, at 175. 70 Id. 71 Freyhan, supra note 61, at 191. One prisoner who was given Prolixin gave the following accountThere is no other feeling like it. Nothing to relate it to, no experience anyone would normally go through in their life. It affects you mentally and physically and you feel suicidal. The physical effects are so bad you can't stand it. You get muscle spasms, predominantly in the legs, but also in all other parts of your body including the facial muscles. You get lockjaw; you can't control your tongue; you get leg cramps. You get so tired (as if you've been up three days in a row) you lie down. But you can't stay down for more than three or four minutes because your knees begin to ache, an itching type ache.
Your thoughts are broken, incoherent; you can't hold a train of thought for even a minute. You're talking about one subject and suddenly you're talking about another. 
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tiparkinsonian drugs, but many cases respond poorly." 3 The patient experiencing akathisia "is so beset by motor restlessness that he cannot concentrate, but is driven about restlessly. 7 1 4 The emotional apathy and lack of genuine initiative symptomatic of akinesia, combined with the physical restlessness and the distraction symptomatic of akathisia, produces a defendant who, though he is cognitively aware of his circumstances and can respond to questions lucidly, is not likely to help himself and his attorney during the trial.
The benefits of any therapy are contextual. 5 Medication that is beneficial to a patient in an institutional setting, because it is soothing and facilitates a trusting doctor-patient relationship, 76 is not similarly beneficial in a courtroom, where the apathy and pliability induced by the drugs can have detrimental consequences. Even if a doctor concludes that a course of treatment will make a patient fit to stand trial, medical opinion cannot be dispositive of the legal question of whether an accused can participate in a trial consistently with due process or confrontation. 7 7 Id. 74 PSYCHIATRIC DISORDERS, supra note 60, at 175. 75 It is necessary to classify a drug as "therapeutic" or "toxic" with reference to the setting in which the patient is placed. Of course, some defendants are naturally listless and apathetic, and it would be unrealistic for the confrontation clause to require all defendants affirmatively to demonstrate a lively interest in their trials. The critical distinction in this context is the element of state action in coercing the disability. A useful analogy can be drawn to the right-to-counsel cases. Some attorneys are simply incompetent at the task of managing a defense, and the func- 
B. Due Process Considerations
An accused is also guaranteed the right to be present in the court during his trial by the due process clause of the fourteenth amendment, 7 8 a right that protects interests other than the opportunity for participation in the presentation of evidence. Presence helps to ensure that the defendant is properly identified by witnesses 79 and may also help to "sift[] the conscience of the witness." 80 Moreover, it may be advantageous to the defendant to appear personally, since his presence allows the jury to form an opinion of him: 8 ' it may be easier to convict an absentee than a real person in the courtroom.
The potentially prejudicial effect of the defendant's altered appearance and demeanor attributable to antipsychotic drugs, like the alteration of his keenness to participate in the trial, is subject to variation from case to case. Antipsychotic drugs may produce a markedly passive and apathetic or "zombie-like" appearance as a result of suppressed emotionalism. Antipsychotic drugs may also cause profuse sweating, muscular tics, difficulty in swallowing, a shuffling gait, and an extremely disquieting tendency toward spasmodic eye-rolling and neck-twisting. 8 3 These effects are of special concern to criminal defendants to the extent that altered appear- The same rationale applies to defendant ineffectiveness produced by forced treatment with antipsychotic drugs. An ex post test of actual prejudice is inappropriate where the state interference-forced drug administration-is direct and easily prevented. The intrusion can readily be remedied by a prophylactic rule prohibiting forced treatment with apathy-inducing drugs. 103, 104 (1851) ). 82 Davis, supra note 62, at 2281. 83 Senate Hearings, supra note 3, at 571; see also Davis, supra note 62, at 2280; Winick, supra note 3, at 782 n.66.
ance, idiosyncratic movements, drowsiness, and unnatural rigidity may have a distracting or misleading effect on the trier of fact. 8 4 They may also have an effect on witnesses: if a witness might be tempted to lie about an absent defendant, he might also be tempted to lie about an unusually placid or distant one.
There is little doubt that the defendant's demeanor at trial may play an important, perhaps crucial, role in the outcome of the proceeding. In State v. Murphy, 8 5 for example, the Supreme Court of Washington ordered a new trial for a defendant who had been convicted of murder and sentenced to death by a jury because he had taken tranquilizers prior to giving testimony. Although the court did not doubt that the conviction was supported by the evidence, it held that the demeanor of the defendant during his testimony, which was "casual, cool [and] somewhat lackadaisical," ' 8 6 may have had a prejudicial influence upon the jury's decision to order the death penalty. 87 The antipsychotic drugs may have made the defendant seem less remorseful and more calculating than he would otherwise have appeared.
The prejudicial effect of an unusually calm demeanor is of greatest concern when the defendant presents the defense of insanity. 8 Here, the link between the defendant's appearance at trial and his mental state at the time the crime was committed, though legally irrelevant, may be difficult for the finder of fact to ignore. 9 It may be quite difficult for a jury to look past the emotionless and rational defendant in court and see the serious psychosis from which he suffers. In addition, it may be difficult for a jury to credit the seriousness of a psychosis that can be "cured" by a relatively brief course of treatment with drugs that are considered not to affect "significant" mental processes. One psychiatrist who testified on behalf of a defendant appeared to recognize this problem. When asked whether the defendant was better able to assist his attorney while taking antipsychotic drugs, the doctor observed: "This I cannot answer directly because maybe his attorney's de- 174, 177 (1975) ("Since depression played a large part in the claimed insanity defense, an appearance of the defendant at trial that supported that condition might be viewed as helpful.").
fense would be better when he is at his worst." 90 It has been suggested that any potential prejudice can be counteracted by proper instructions to the jury, 9 1 or, perhaps, by allowing the jury to have a look at the defendant while he is taken off the drugs for a short time during the trial. 9 2 It has also been suggested that excerpts from videotaped interviews with the defendant, taken prior to drug treatment, can be shown to the jury to establish a "base line" of the defendant's appearance and demeanor.
9 3 But to treat these concerns as purely evidentiary ignores the adversary context in which they occur.
The element of compulsion cripples the adversary system whenever there is a risk of prejudice. For example, when a defendant appears at his trial in prison clothing, the jury may or may not tend to be prejudiced against him. Where such prejudice is possible, however, the Court has held that the state cannot compel a defendant to wear such attire. In a sense, a defendant in stripes presents a different persona to the jury than a defendant in a business suit. The same is true of treatment with antipsychotic drugs. " [T] he interest of society in bringing an accused person to trial, and the interest of the defendant in having an opportunity to establish his innocence, cannot justify the risk that a man will be sent to his death because the side effects of the drugs that are being administered to him without his consent have made the jury believe that he has no interest in his case, no remorse for his crime, and, perhaps, is a "zombie" without a soul. 
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III. THE NEED TO ANALYZE COGNITION SEPARATELY FROM
EMOTION
One possible means of protecting a psychotic defendant's trial rights in the context of forced administration of antipsychotic drugs would be to alter the fitness standard itself. Thus, rather than focusing solely on the existence of a minimum level of cognitive ability, the standard for fitness to stand trial might incorporate a requirement that other mental processes be restored as well before a defendant could be brought to trial. Such a solution would be unsatisfactory, however, for two reasons: (1) fitness is capable of use as a sword as well as a shield, and a broadened test would allow too much room for prosecutorial manipulation; and (2) a broader standard would be inapplicable to, or undesirable for, the broad run of cases in which antipsychotic drugs are administered with the patient's consent.
Although the Supreme Court has held, in Pate v. Robinson, 97 that the conviction of an unfit defendant violates due process, 98 the rationale for the fitness requirement is not wholly clear. One commentator suggests that its purposes are to safeguard the accuracy of the trial proceeding, to ensure a fair trial, to preserve the "integrity and dignity" of the legal process, and to ensure that a convicted defendant knows why he is being punished. 99 29-31 (1977) (suggesting that it is improper for defense counsel to avoid raising fitness issue for tactical reasons; he cannot make the decision to plead without his client's knowing and intelligent participation, and it would be improper for the attorney to waive fitness when the defendant cannot meaningfully assert his own choice).
[52:773 support this approach. In Pate, the Court held that "it is contradictory to argue that a defendant may be incompetent, and yet knowingly or intelligently 'waive' his right to have the court determine his capacity to stand trial."''
If the requirement of fitness is not a privilege of the defendant, neither is it an unmixed benefit to him. 0 2 Indeed, it appears that the prosecution, in order to buy time or to effect the institutionalization of an otherwise bailable accused, may raise the issue of fitness even when the defendant expressly wishes not to do so.' 03 Crowded dockets and the expense of criminal trials may encourage prosecutors (and judges) to seek diversion of the defendant from the criminal-justice to the mental-health system. 0 4 Delay or diversion to a mental hospital may, in any given case, benefit the prosecution or the defense-or both. Thus, it should not be assumed that a defendant is automatically better off being found unfit to stand trial than being tried. The early litigation over fitness produced by antipsychotic drugs was instigated by defendants who preferred a trial to indefinite commitment. 0 6 Commitment is not necessarily less stigmatizing or arduous than prison; indeed, it may be considerably more so.
' 07 While open-ended unfitness commitments are no longer permitted, 10 8 the tendency of the courts to stretch civil commitment stat-utes to allow long-term custody of unfit defendants is almost irresistible. 0 9 The unfit defendant is therefore faced with a dilemma: he can take antipsychotic drugs and undertake the risks of an unfair and inaccurate verdict, or he can refuse to take the drugs and risk retributive civil commitment. Under the circumstances, it cannot be assumed that the decision to refuse treatment will be made seeable future." Id. at 738. If there is no progress toward fitness, the state must either institute ordinary civil commitment proceedings or, if the defendant is not thus committable, let him go free. Id.
Under Jackson, an unfit defendant who is permitted to refuse antipsychotic drugs may effectively block his attainment of fitness. As civil commitment is not always available, refusal to take drugs may result in the defendant's release. Professor Winick asserts that "an increasing number of incompetent defendants, particularly those with serious felony charges facing lengthy terms of imprisonment, find it strategically beneficial to be deemed permanently incapacitated so as to gain the 'benefits' of Jackson." Winick, supra note 3, at 792. Another observer has noted that "mental illness, once a weapon against the defendant, might become an impediment to the prosecution ...
.But in the end malingering may simply be a cost that reform must pay." A. SToNE, supra note 104, at 215.
Such fears are not wholly justified. One state response to Jackson has been the discharge hearing, or "innocent-only trial," at which an unfit defendant may be acquitted of his charge but not convicted. See, e.g., ILL REv. STAT. ch. 38, § 104-25 (1980 ( & Supp. 1984 ). Under such a system, if the state sustains its burden of proof of the charge, the treatment period may be extended for a specified length of time. See id. § 104-25(d)(1)-(2). The maximum commitment period under this statute is five years, but in no case may the treatment period exceed the statutory maximum sentence for the given crime.
In any event, it would be anomalous if Jackson, which was intended to expand the protection against indeterminate pre-trial detention, were read to contract the protection against unwanted mental interference. Though Jackson suggests that effective compulsory treatment is a rational purpose for the commitment of an unfit defendant, 406 U.S. at 738, this need not be read to imply that the unfit defendant must receive antipsychotic drugs in particular. In fact, it is highly unlikely that the Court had antipsychotic drugs in mind, since it took a dim view of the ability of "most of our mental institutions" to cope with unfitness. Id. at 735. The key point of the case was that the state provided no therapy at all to Mr. Jackson, whether he wanted it or not.
The state may, under certain circumstances, have a duty to provide treatment, but this does not cancel the unfit defendant's right to refuse treatment. See In re K.K.B., 609 P.2d 747, 749 (Okla. 1980) (patient has an absolute right to meaningful treatment and also a contrary right to refuse treatment). In Davis v. Hubbard, 506 F. Supp. 915 (N.D. Ohio  1980) , a class action filed by the inmates of a state mental hospital, the court argued that neither the State's obligation to provide treatment, its interest in caring for its citizens, its interest in protecting the safety of its charges, nor any other of its legitimate interests justifies the State's administration of psychotropic drugs absent the informed consent of the competent patient unless the patient presents a danger to himself or others in the institution. Id. at 938 (emphasis added). To say that Jackson mandates forcible treatment with antipsychotic drugs is to say that psychotic defendants, by virtue of having been accused of a crime, must lose confrontation and due process rights that could not be denied to healthy defendants. 109 Burt & Morris, supra note 105, at 71 ("If state officials cannot bring to trial an [unfit] person whom they believe to be a criminal, and cannot hold him simply because he is [unfit] , it is far from unlikely that the civil commitment statute will be stretched to fit his case."); see infra note 110.
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lightly.
A better approach would be to permit defendants to waive their rights under the confrontation and due process clauses if they desire to take antipsychotic drugs. The attitudinal effects of antipsychotic drugs are less relevant at the waiver stage because a defendant whose rational capacity has been restored by limited voluntary pre-trial treatment can respond to the questions and options posed by his counsel, family, and doctor in a non-adversarial, unhurried setting-a setting where the focus is on eliciting a knowing and intelligent statement from the defendant, not on the defendant's involvement in the give-and-take of an actual trial. 110 "' The recognition of the psychotic defendant's right not to be forcibly gifen antipsychotic drugs in order to bring him to trial may also require some restrictions on the state's ability to assume guardianship over incompetent defendants. Some unfit defendants may have disorders that are so serious that they either cannot care for themselves or present a danger to others. If an individual has been adjudicated a civil incompetent, the state may assume guardianship over the individual either under the police power, "to protect the community from the dangerous tendencies of What may be needed is some means by which adversary interests of an incompetent defendant who is unfit to stand trial can be asserted consistently with those of a competent defendant who is unfit to stand trial. One possible means is the "substituted judgment" approach adopted by some courts, under which a court attempts to determine the course of action the incompetent would have chosen if competent. See, e.g., Rogers v. Okin, 634 F.2d 650, 661 (1st Cir. 1980) (the parens patriae power must be asserted "with the aim of making treatment decisions as the individual himself would were he competent to do so"), 
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If the defendant decides to go to trial while taking antipsychotic drugs, his counsel should inform the trial judge of this fact so that the judge can determine on the record that the waiver is knowing and voluntary, much as he would a plea of guilty or a waiver of counsel.
CONCLUSION
Because the standard of fitness to stand trial is necessarily one of minimal cognitive ability, there is ample reason to find that a defendant taking antipsychotic drugs is fit to stand trial. Subject to a properly protective standard of waiver, it is proper to allow defendants voluntarily to take these drugs in order to stand trial.
A different analysis, however, is appropriate where a defendant refuses to consent to administration of the drugs. Antipsychotic drugs may affect the defendant's ability to make his defense, and the element of coerced alteration of mental condition (involving apathy, distractedness, and the tendency to trust one's adversaries) is not compatible with protection of the defendant's constitutional rights under the confrontation and due process clauses. Although the Constitution permits some interference with the defendant's physical liberty both before and during trial, it does not permit forcible interference by the state with core elements of the defendant's ability to conduct his defense.
Steve Tomashefsky incompetent person ... "). Under such an approach, the court, rather than second-guessing the medical practitioners, would step into the shoes of the incompetent. While perfect "substitution" might never be possible, consideration of the views of family, legal counsel, and medical advisors might serve to protect the defendant from a unilateral decision by the state that might otherwise be based too heavily on the state's interests.
